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Securities and Exchange Commission

450 Fifth Street, N.W.

Washington, D.C.  20549-0609

Re:
File Number SR-NASD-2002-99; Proposed Rule Change by the National Association of Securities Dealers, Inc., Relating to Gross Income Assessments

Dear Mr. Katz:


The Commodity Futures Trading Commission (CFTC or Commission) appreciates the opportunity to comment upon rule changes proposed by the National Association of Securities Dealers (NASD) to change the manner in which NASD calculates the gross income assessment (GIA) imposed on its members.

NASD currently charges each member a GIA based on the member's annual gross revenue, but excludes from that amount revenue derived from commodity futures transactions.  Under the proposed rule changes, NASD would impose a GIA on all revenue as reported on the member's FOCUS report.  The CFTC believes that the proposal is inconsistent with previously articulated Securities and Exchange Commission (SEC) policy concerning self-regulatory organization (SRO) fees, as well as with similar principles that the CFTC has followed in reviewing SRO fees, and that the SEC should not approve the proposal.

There appears to be no clear nexus between NASD’s proposed fees and its self‑regulatory responsibilities. The SEC approved a New York Stock Exchange (NYSE) fee upon those member firms for which NYSE is the designated examining authority (DEA), finding that the fees represent an "allocation of charges commensurate with its examination and other oversight responsibilities."
  The SEC also indicated that the revenue generated by the NYSE rule would not exceed NYSE's regulatory costs as they related to its activities as the DEA and noted that any increases in the fee imposed under the NYSE rule would have to be accompanied by a detailed cost justification.
  Thus, before assessing additional fees on registered futures commission merchants that are also registered as broker/dealers, the NASD must demonstrate that the costs would be commensurate with NASD's regulatory responsibilities with respect to activities subject to such fee, and commensurate with the costs incurred by NASD in fulfilling those responsibilities.

For the foregoing reasons, the CFTC believes that the SEC should not approve the proposed rule change.  If you would like to discuss this matter further, please contact Jane Kang Thorpe, Director of the Division of Clearing and Intermediary Oversight at 418-5108.








Very truly yours,








Catherine D. Dixon   








Assistant Secretary of the Commission

� Exchange Act Release No. 34-20337, at 10 (October 31, 1983).


� Id. at note 9.
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