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July 22, 2003

Mr. Patrick J. McCarty

General Counsel

Commodity Futures Trading Commission

1155 21st Street NW

Washington DC  20581

Re:
Customer Identification Programs for Futures Commission Merchants and Introducing Brokers—Requests for Clarification
Dear Mr. McCarty:

The Futures Industry Association (“FIA”) welcomes the opportunity to submit the following questions and comments with respect to the joint Department of the Treasury and Commodity Futures Trading Commission rules, promulgated under section 326 of the USA Patriot Act, requiring futures commission merchants (“FCMs”) and introducing brokers to implement customer identification programs (“CIPs”).

1. Section 103.123(a)(1)(ii).  This section of the rules provides that the term “account” does not include an account opened for the purpose of participating in an employee benefit plan established under ERISA.  The accompanying Federal Register release explains that these accounts are less susceptible to being used for financing terrorism and money laundering because, among other reasons, they are funded through payroll deductions in connection with employment plans that must comply with federal regulations imposing low contribution limits and strict distribution requirements.  We note that certain governmental plans, including state and municipal plans, are subject to comparable limitations and, therefore, similarly are less susceptible to being used for financing terrorism and money laundering.  

Question.  Can this section of the rules be interpreted to exclude from the definition of an “account” other employee benefit plans that are not established under ERISA?
2. Section 103.123(a)(5)(ii)(C).  This section of the rules excludes from the definition of a “customer” a person that has an existing account, provided the FCM has a reasonable belief that it knows the true identity of the person.
Questions.  If an FCM is dually-registered as a securities broker-dealer, and a person has an existing securities account with the FCM/broker-dealer and subsequently elects to open an account to trade futures contracts, does the person have an existing account with the FCM/broker-dealer for purposes of these rules?

If the person has an existing futures account with the FCM/broker-dealer and subsequently elects to open an account with the FCM/broker-dealer to trade foreign currency contracts in the interbank market or other over the counter products (or vice versa), does the person have an existing account with the FCM/broker-dealer for this purpose?

If the person has an existing account with a securities broker-dealer or other “financial institution” as defined in section 103.123(a)(7) of the rules, which is an affiliate of an FCM and the customer subsequently elects to open an account for futures trading with the FCM-affiliate, can the person be considered an existing account with the FCM under this section of the rule?  If the answer to this latter question is “no”, may the FCM nonetheless rely on its affiliate pursuant to section 103.123(b)(6) of these rules?

3. Section 103.123(a)(5)(i)(A).  This section of the rules defines a “customer” as a person that opens a new account with an FCM.  The accompanying Federal Register release explains that, with limited exceptions, this means the customer is the person identified as the account holder.  We note that, in futures give-up relationships involving an executing broker, a clearing broker and an account manager, only the account manager executes the FIA Uniform Give-Up Agreement with the executing broker and the clearing broker.  The underlying account holders do not enter into a clearing agreement with the executing broker.  In most cases, the identities of the customers on whose behalf the account manager is acting, therefore, are not disclosed to the executing FCM.
  The executing FCM typically will know only the customers’ account numbers or an identifier for bunched orders placed on behalf of multiple accounts over which the advisor exercises discretionary trading authority.  Consequently, analogous to an FCM executing transactions on behalf of an FCM’s customer omnibus account, the executing broker has no ability to know and verify the identities of the account holders.
  The underlying account holders, of course, enter into agreements with their clearing brokers, which will be responsible for verifying the identities of the individual account holders under these rules.

In circumstances in which the give-up arrangement is entered into with an account manager acting on behalf of the manager’s customers, we believe the executing FCM’s customer for purposes of its customer identification program would be the manager.  The executing FCM would be required to confirm the identity of the manager and exercise other due diligence consistent with its anti-money laundering policies and procedures, but it would not be required to confirm the identity of the manager’s underlying customers.  As noted, the carrying FCM would be responsible for verifying the identity of its customers.

This approach is appropriate, since it is the carrying broker that has the more direct, more comprehensive relationship with the customer.  Only the carrying broker: (1) enters into an account agreement with the customer, establishing the parties’ respective rights and obligations, and in the process, conducts a credit review and obtains documentation from the customer covering areas such as identity verification, legal entity structure and authority to trade; (2) is responsible for maintaining records of, and is able to monitor on a daily basis, each of the customer’s transactions that it carries; (3) is responsible for issuing confirmations and monthly statements; and (4) most important for purposes of the anti-money laundering programs, accepts customer funds to margin or secure such transactions and disburses such funds in accordance with the customer’s instructions.

Question.  In these circumstances, may the executing broker treat the account manager as its “customer”?  That is, in circumstances in which the give-up arrangement is entered into with an account manager acting on behalf of the manager’s customers, could the executing FCM’s customer for purposes of complying with relevant anti-money laundering programs be the advisor?

4.
Section 103.123(b)(6).  Under this section of the rules, an FCM may rely upon another financial institution (including an affiliate) to perform certain of the procedures of its CIP, with respect to any customer that has established an account or similar business relationship with the other financial institution.  Reliance is subject to several conditions, including a requirement that the other financial institution enter into a contract with the FCM requiring it to certify annually that it has implemented its anti-money laundering program and that it will perform the specified requirements of the FCM’s CIP.  If all conditions are met, an FCM will not be held responsible for the failure of the other financial institution with which it has contracted to fulfill adequately its CIP obligations.

The accompanying Federal Register release states that the contract and certification will provide a standard means for an FCM to demonstrate the extent to which it is relying on another financial institution to perform its CIP and the other financial institution has, in fact, agreed to perform them.  If it is not clear from these documents, an FCM must be able to demonstrate when it is relying on another financial institution.

We understand that this contract may be incorporated into a give-up agreement between an executing broker and a clearing broker.  Further, the annual certification may cover all customers for which the two institutions provide execution or clearing services.  FIA is considering a proposal with respect to which we are requesting guidance.

FIA member firms are considering adopting an industry-wide protocol that would specify the CIP functions that a clearing broker would agree to perform on behalf of an executing broker.  The protocol would be posted on FIA’s website and available to all FIA member firms.  The website would also include a list of each FIA-member FCM that has agreed to perform the specified CIP functions whenever the FCM acts as a clearing broker.  Each FCM could print and maintain a copy of the protocol in its files.  Each FCM that acted as a clearing broker and had agreed to abide by the protocol would send each executing broker an annual certification that it is performing the CIP functions identified in the protocol.

Questions.  In these circumstances, could the protocol be deemed to be sufficient evidence of the contract between the clearing broker and the executing broker?

As a point of clarification, what is the antecedent of the word “its” in this section of the rule?  This section provides that an FCM’s CIP may include procedures specifying when the FCM will rely on another financial institution to perform “any procedures of its CIP.”  This section of the rule could be interpreted to require the financial institution to perform procedures specified in the FCM’s CIP rather than the financial institution’s own CIP.  We believe it is more appropriate to interpret this section to require the financial institution to follow its own procedures.  Since all financial institutions are subject to essentially the same regulatory requirements in connection with the implementation of a CIP, there is no reason why an FCM may not rely on a financial institution that is following its own procedures.

5.
Section 103.123(b)(6).  The scope of this section of the rule is limited to other financial institutions, i.e., institutions subject to regulation by a federal regulator.  This section of the rule does not permit an FCM to rely on similar institutions that are located outside of the US and that are subject to comparable customer identification requirements.  FCMs nonetheless may contract with a foreign affiliate or other foreign financial institution to perform procedures of its CIP.  In these circumstances, however, the FCM will be held responsible for the failure of the foreign financial institution to perform the CIP functions.
We believe that the Federal Register release fails to distinguish between service providers, on the one hand, which are not subject to anti-money laundering regulations or the oversight of a functional regulator, and foreign financial institutions, on the other, which are subject to anti-money laundering requirements comparable to the US requirements, including customer identification programs.  These financial institutions are also subject to a national regulatory authority.

We do not challenge the statements in the accompanying Federal Register release imposing on FCMs that use service providers remain solely responsible for assuring compliance with the CIP rules and, therefore, must actively monitor the operation of its CIP, assess its effectiveness, and ensure that examiners are able to obtain information and records relating to the CIP.  However, we do not believe these standards should apply to all foreign financial institutions.  Financial institutions in many countries must comply with detailed anti-money laundering programs and are subject to the oversight of a functional regulator.  We would be pleased to work with the Commission and the Department of the Treasury in developing a list of countries whose requirements with respect to anti-money laundering programs governing financial institutions under their jurisdictions are comparable to the programs required under US law (e.g., the United Kingdom).

The ability to rely on foreign financial institutions subject to a comparable anti-money laundering regime is especially important in connection with give-up relationships. In item 3 above, we have sought confirmation that in the case of an account advised by an account manager, a US FCM acting in the capacity of an executing broker may treat the account manager as its customer. If US FCMs do not obtain relief on this point, the necessity for reliance on foreign clearing brokers to undertake CIP procedures on all the advisor’s accounts becomes more pronounced. Failure to recognize certain foreign anti-money laundering programs that are comparable to those governing US financial institutions would place these US FCMs in an untenable position. FIA’s larger members have informed us that they execute transactions for a significant number of advised accounts cleared by foreign financial institutions. As discussed above, these US FCMs generally do not know the identity of the advisor’s clients and hence may not have a reasonable belief of identity of the account holder. It would be impossible for US FCMs to undertake to learn and verify the identity of each of these underlying clients by October 1, 2003.  Similarly, for non-advised give-up relationships, information relating to the underlying customer is obtained by the foreign clearing broker, not the US FCM acting as an executing broker even though the US FCM knows the name of the customer. 

We, therefore, respectfully request that, in the absence of the ability to rely on the foreign clearing broker in a jurisdiction with comparable anti-money laundering programs, or in the case of an advised account in the absence of the clarification requested in item 3 above, implementation of this section of the rule be prospective only for US FCMs acting as executing broker. We ask with respect to accounts for which a US FCM acts as the executing broker only and for which the underlying accounts are cleared by a foreign financial institution, that the CIP rules be read to apply only to those accounts for which the FCM first acts as an executing broker on and after October 1, 2003.  This relief, of course, would not affect a US FCM’s obligation to review all accounts for unusual activity.

Thank you for your consideration of these matters.  If you have any questions or need any additional information, please contact me, at (202) 466-5460.

Sincerely,

       /s/






/s/

Barbara Wierzynski



William F. McCoy

Executive Vice President 


President, FIA Law and Compliance Division

and General Counsel
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� 	In this regard, the FIA Uniform Give-Up Agreement (Trader Version), a standard document which is widely used throughout the futures industry, requires disclosure of the customer’s identity only if the customer has not authorized the account manager to execute the give-up agreement on the customer’s behalf. A copy of the Agreement can be found on the FIA website at www.futuresindustry.org.





� 	Recognizing the executing FCM’s limited role, FCMs do not require customers for which they act as an executing broker only to complete account opening documentation or sign a customer account agreement.  This practice is well known to the Commission, the NFA and the other self-regulatory organizations.





� 	We respectfully suggest that a contrary position would be both unreasonable and impracticable.  As noted above, the clearing FCM will already have verified the underlying customer’s identity prior to the customer’s account being traded though the executing FCM.  Requiring an executing FCM to verify the identity of these same customers would result in an unnecessary duplication of efforts and would divert the executing FCM’s anti-money laundering resources.  Further, since an account manager will be adding new clients continually, and the identities of each new client will have been verified by the client’s clearing broker, requiring an executing FCM to verify the identity of each new client would essentially require the account manager to cease trading until the executing FCM completes its customer verification procedures with respect to that client.  Such a position would severely constrain if not eliminate give-up relationships, which are a crucial component of global futures activities.
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